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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

RUSHTON M NI NG COMPANY, CONTEST PROCEEDI NG
CONTESTANT
Docket No. PENN 89-146-R
V. Citation No. 2889705; 3/20/89
SECRETARY OF LABOR, Rushton M ne
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MsHA) , M ne | D #36-00856
RESPONDENT

DECI SI ON AND ORDER DENYI NG MOTI ON FOR SUMMARY DECI SI ON

Rusht on M ni ng Conpany (Rushton) has filed a Mtion for
Summary Decision in the captioned case pursuant to Conm ssion
Rule 64, 29 C.F. R 0 2700. 64, seeking to vacate the chall enged
citation. The citation at issue, No. 2889705, alleges a violation
of the standard at 30 C.F.R 0O 70.510(b)(2) and charges as
fol |l ows:

A plan for the adm nistration of a continuing effective
heari ng conservati on programwas not subnmtted for
approval within 60 days follow ng the i ssuance of the
notice of violation that was issued on 1/17/89. The
pl an had not been subnmitted as of this date, 62 days
after the issuance

There appears to be no factual dispute that indeed a notice
of violation was issued on January 17, 1989, under section 104(a)
of the Act for a violation of 30 CF.R 0O 70.501 under "subpart
F-Noi se Standard. It is also undisputed that the citation on its
face stated that a hearing conservation plan nust be submitted to
the Federal M ne Safety and Health Administration (MSHA) within
60 days of the issuance of that citation. It also appears to be
undi sputed that such a plan for a hearing conservation program
was not submitted for approval within 62 days of the issuance of
that citation.

Rusht on argues however that the Secretary's regulations do
not in fact require the subm ssion of a hearing conservation plan
upon a single showi ng of excessive noise levels during a periodic
noi se survey but rather only upon a subsequent show ng of
excessive noi se |evels during a suppl emental noise survey
conducted as required by 30 CF.R 0O 70.5009.

The Secreary's regul ations provide in relevant part as
fol |l ows:
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507 - Initial Noise Exposure Survey
before June 30, 1971, each operator shall

(a) Conduct, in accordance with this subpart, a survey
of the noise |levels to which each miner in the active
wor ki ngs of the mine is exposed during his normal work
shift.

508 - Periodic Noise Exposure Survey

(a) At intervals of the |east every 6 nonths after June
30, 1971, but in no case shall the interval be |ess
than 3 nonths, each operator shall conduct, in
accordance with this subpart, periodic surveys of the
noi se levels to which each mner in the active workings
of the mne is exposed and shall report and certify the
results of such surveys to the Mne Safety and Health
Admi ni stration, and the Department of Health and Human
Servi ces.

509 - Suppl enmental Noi se Exposure Survey; Reports and
fication

(a) Where the certified results of an initial noise
exposure survey conducted in accordance with O 70.507,
or a periodic noise exposure survey conducted in
accordance with O 70.508, show that any miner in the
active workings of the mine is exposed to a noise |eve
in excess of the perm ssible noise level prescribed in
Table I, the operator shall conduct a suppl enmental

noi se exposure survey with respect to each m ner whose
noi se exposure exceeds this standard. This survey shal
be conducted within 15 days followi ng notification to
the operator by the Mne Safety and Health

Admi ni stration to conduct such survey.

* *x %

510 - Violation of Noise Standard; Notice of Violation;

Action Required By Operator

(a) Where the results of a supplemental noise exposure

survey conducted in accordance with O 70.509 show t hat

any nminer in the active workings of the nmne is exposed
to noise levels which exceed
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the permi ssible noise levels prescribed in Table |
the Secretary shall issue a notice to the operator
that he is in violation of this subpart.

(b) Upon receipt of a Notice of Violation issued
pursuant to paragraph (a) of this section, the operator
shal I :

(1) Institute pronptly adm nistrative and/or

engi neering controls necessary to assure conpliance
with the standard. Such controls may include protective
devi ces other than those devices or systens which the
Secretary or his authorized representative finds to be
hazardous in such mne

(2) Wthin 60 days followi ng the i ssuance of any Notice
of Violation of this subpart, submt for approval to a
joint Mne Safety and Heal th Adm nistration-Health and
Human Services conmittee, a plan for the adm nistration
of a continuing, effective hearing conservation program
to assure conpliance with this subpart.

The problemin this case arises frominartful draftmnship
of the regulations. If subsection 70.510(b)(2) is read separate
from and i ndependent of the other provisions in the section it is
clear that there was a violation as charged since it is
undi sputed that no hearing conservation plan was submitted within
the 60 day period established by that regul ation

I ndeed unl ess subsection (b)(2) is read in such a separate
and i ndependent manner it is in irreconcilable conflict and

becomes nonsensical. It is of course a basic rule of construction
that the interpretation that produces the greatest harnony and
the | east inconsistency ought to prevail. Sutherland Stat Const 0O

46.05 (4th Ed.)

Subsection 70.510(b)(2) nust therefore be read separate and
i ndependent of the remainder of the section. It is in itself
unambi guous in requiring the subm ssion of a hearing conservation
plan "within 60 days followi ng the issuance of any Notice of
Violation of this subpart" (Enphasis added). This interpretation
is of course also consistent with that taken by the Secretary in
this case and in her Policy Mnual

Under the circunstances the Mtion for Summary Deci si on must
be deni ed. The operator has not shown as a matter of law that it
is entitled to such a decision. Conmi ssion Rule 64. Accordingly
this case along with its related civil penalty proceedi ng (Docket
No. PENN 89-197) will be set for hearing on the merits. Wile the
Secretary has not filed a Motion for Summary Decision in this
case it woul d appear,
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based upon the undi sputed evidence, that a violation of the cited
standard did in fact exist and that such a Mdtion would be
granted concerning the existence of the violation. A hearing
woul d neverthel ess be necessary on the remaining i ssue of whether
the violation was "significant and substantial”. In addition

i ssues under section 110(i) of the Act nust be addressed in
deternmining the appropriate penalty to be assessed in the rel ated
civil penalty proceeding.

Gary Melick
Admi ni strative Law Judge
(703) 756-6261



